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JIEKUHNA I.
NMOHATUE, NPEAMET U CUCTEMA
MEXAYHAPOOHOIO YACTHOI'O NPABA

§1. NMpepameT MeXayHapoaHOro YacTHOro nNnpasa

TIpexnae uem chopmyarMpoBaTh MOHSATHE MEXIYHAPOAHOTO YaCTHOTO
npaBa (nasee — MYII), He0oOXOAUMO BBISICHUTH KPYT T€X BOIIPOCOB,
KOTOpBIE peryaupyeT AaHHas OoTpac/b IMpasa, T.e. ONPEAeIUTh MpeaMeT
MUII.

B Hayke HeT eqguHOro MHeHus mo Bompocy o npeamere MYII. OTt-
CYTCTBME TaKOTO COIIacusl MOPOXKAaeT OECKOHEUHbIE CITIOPHI O MPUPOJIE
MUYII, meTone peryampoBaHusl, ICTOYHMKAX U CUCTEME, YTO, BO3BMOXKHO,
o0bsicHsieTcst TeM, uyTo MYII B kauecTBe nocTaTOUHO 000COOIEHHOI Mpa-
BOBOWi CUCTEMBI C(hOPMUPOBaATOCH TOILKO B XIX B., XOTsI UMeET AaBHIOIO
U BecbMa O0raTylo UCTOPUIO CBOETO Pa3BUTHUS.

TIpexae Bcero nmocrapaeMcs chopMyaMpoBaTh T€ MOJOXKEHMSI OTHOCHU-
TesbHO npeaMeTra MYITI, KoTopble MpU3HAIOTCSA OOJIBIIMHCTBOM YYEHbBIX
M HalIJIM CBOE MOATBEPXAeHNE B MPaKTUKE.

WcxonHo# MOChIIKON MPU BbIACAEHUN OTHOLLIEHUM, PEryJIupyeMbIxX
MUII, u3 Bcero KomIuiekca MpaBOBbIX OTHOILIEHUI SIBISIETCS TO, YTO
OHM OTHOCATCS K chepe MexXayHapoaHoi. B naHHol cdepe B OCHOBHOM
JIEMCTBYIOT HOPMBbI MEXKIYHAPOIHOTO TMpaBa, PEryJIUpyrolIe OTHOLIEHUS
Mexay ero cyobekramMu. K HUM OTHOCSITCS rocyaapcTBa, Halluy WU Ha-
POIbI, OOPIONIMECS 32 CBOIO HE3aBUCUMOCTb, MEXKIyHAPOIHbIE MEXIIPABU-
TeJIbCTBEHHbIE OpraHMU3allMy U rOCy1apCTBONOI00HbBIE 00pa3oBaHusl, T.€.
CaMOCTOSITEIbHbIE TTOJTUTUKO-TEPPUTOPHATIbHBIE 00pa30BaHUsl, KOTOpPbIE
Os1aroapsi CBOMM BO3MOXKHOCTSIM U I0PUANYECKIM CBOMCTBAM CITIOCOOHBI
001agaTh paBaMu U 00S13aHHOCTSIMU 10 MEXIYHAPOIHOMY TIpaBy, yya-
CTBOBATh B CO3JaHUU COIJIACOBAHHBIX MEXIYHAPOAHO-TIPABOBbIX HOPM,
HE3aBUCUMO OCYILIECTBJISITh [TpaBa U 00s13aHHOCTU, YCTAHOBJIEHHbIE 3TUMU
HopMmamu'.

' ToppobHee 0 NPaBOBOM CTaTyCce CyObLEKTOB MEXAYHAPOLHOI0 Mpasa CM., Hanp.:
MexpayHapozHoe npaBo: Yueb. ans By3os / OTB. pea. npod. LB. UrHaTeHko n npod.
0O.N. TuyHoB. M.: HOPMA-UH®PA-M, 1999. C. 44—51.
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JIEKLINA V.
NMPUMEHEHWE KOJUJTM3NOHHBIX HOPM MEXAYHAPOAHOIMO YACTHOIO MNPABA

Ha OCHOBE HOPM MHOCTPAaHHOTO MpaBa. BhIX0MOM M3 TaKoil cUTyalmu
MOXET SIBUThCSI 3aKpeTUIeHHe B 3aKOHOJATEIbCTBE TIPaBWJIa O TOM, YTO
OpeMmst ToKa3bIBaHUSI COIEp>KaHUsI HOpM MHOCTPAHHOTO ITpaBa BO3J1araeTcst
Ha CTOPOHBI, O YeM YKa3bIBaJIOCh BhIIIe. B IpOTMBHOM city4yae He yiacTcst
YCTPaHUTD AEKIapaTUBHBIN XapaKTep MOJIOXKEHMSI POCCUICKOTO 3aKOHA O
MPUMEHEHUU HOPM MHOCTPAHHOTO MpaBa. B 100oM ciiydae aeiicTByolee
MPOLIECCYaTbHOE 3aKOHOAATEILCTBO JOJIKHO OBITH TOTIOJTHEHO TPEOOBAHM -
€M O TOM, YTO MH(MOpPMaII1sI 0 HOpMaX MHOCTPaAaHHOTO TpaBa, Ha KOTOPHIX
OCHOBAHO pelleHue, JOJDKHA COIePXKaThCsl B MaTepuaiax aeja.

Camu cyibM TIPU3HAIOT, YTO Ha TIPaKTUKE YXKe ceiiuac yCTaHOBJIEHHE
coziepXaHusT MHOCTPAHHOTO TpaBa OTpaHUYEHO TeMU MaTepuaaMu,
KOTOpBIE TIPEJCTABIISIIOTCS CTOPpOHaMU. B muTeparype npuBoauTCs Mpu-
Mep U3 CyneOHOI MPaKTUKU, KOTIa Cyl MOCUUTA COJAepKaHuEe HOPM
MHOCTPaAHHOTO TpaBa YCTAHOBJIEHHBIM Ha OCHOBAaHMU TEKCTOB 3aKOHOB,
MPENCTaBICHHBIX OTHOM 13 CTOPOH criopa. [1pu 3ToM cyn yuest, 4To Apyroi
CTOPOHOI «IOKYMEHTOB, OIIPOBEPraloIInX IEHCTBUE MPEACTaBICHHBIX
3aKOHOB, ITPEIBSIBJIEHO He ObLTO». B yCIIOBUSIX IeHCTBYIOIIETO 3aKOHO/Ia-
TEJIbCTBA TAKOE PEIlIeHKE CY/Ia BPSI JTM MOXKHO MPU3HATh 3aKOHHBIM» .

B 3akitoueHue ciaemyeT oOpaTuTh BHUMaHKE Ha JIBa OOCTOSITEIbCTBA!

1) Henb3s TepecMOTPeTh U3-3a HEMPAaBUIBHOTO YCTAHOBJIEHUS CO-
Jep>KaHUsI MTTPUMEHEHMS] MTHOCTPAHHOTO TIpaBa peIleHUsT, BBIHECEHHBIE
Tpereiickumu cynamu. B cratbe 34 3akoHa PD ot 7 urost 1993 1. Ne 5338-1
«O MeXIyHapoJHOM KOMMEpPUYECKOM apOuTpake» MepeurnciaeHbl ucuep-
ITBIBAIOIIIME OCHOBAHUSI OTMEHBI TAKOTO PEIICHUST, U CPeI HUX JaHHOE
OCHOBaHME OTCYTCTBYET;

2) 9 nronst 2003 1. Betynui B cuity DeepaibHbIil KOHCTUTYLIMOHHBIN
3aKoH «O BHeCEeHMM M3MEHEHMUI U ToTToTHeHU# B DenepaibHblii KOHCTH-
TYLIMOHHBIN 3aK0H «O06 apouTpaxkHbIX cynax B Poccuiickoit Deneparum»,
B COOTBETCTBMM C KOTOPBIM CO3[aHa CUCTEMa apOUTPaKHBIX areliisi-
IIMOHHBIX CYJOB, KOTOPBIE «ITPOBEPSIOT B alle/UISILIMOHHON MHCTAaHIIMU
3aKOHHOCTb 1 00OCHOBAHHOCTb CYJIeOHBIX aKTOB, HEe BCTYITMBIINX B
3aKOHHYIO CUIIY, IO JieJlaM, pACCMOTPEHHBIM apOUTPaKHBIMU CYIaMU
cyonrekToB Poccuiickoit denepany B TIepBOii MHCTAHIIMU, TIOBTOPHO
paccmaTpuBast nesio» (ab3. 2 cT. 33%).

' MexayHapozHoe YaCTHOe NpaBo: coBpeMeHHas npakTtuka. C. 40, 41.
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